
386

26 CFR Ch. I (4–1–97 Edition)§ 1.469–4T

undertakings is 60 percent. Thus, undertak-
ings X and Y are treated as part of the same
common-ownership group under paragraph
(j)(2)(ii) of this section. Similarly, C’s com-
mon-ownership percentage with respect to
undertakings Y and Z is 30 percent, and the
sum of A’s and C’s common-ownership per-
centages with respect to such undertakings
is 60 percent. Thus, undertakings Y and Z are
also treated as part of the same common-
ownership group under paragraph (j)(2)(ii) of
this section.

(iv) Paragraph (j)(2)(iii) of this section re-
quires the aggregation of common-ownership
groups that include the same undertaking.
In this case, undertaking Y is treated as part
of the common-ownership group XY and as
part of the common-ownership group YZ. Ac-
cordingly, undertakings X, Y, and Z are
treated as part of a single common-owner-
ship group and are rebuttably presumed to
be controlled by the same interests (see
paragraph (j)(2)(i) of this section) even
though B does not own an interest in under-
taking Z and C does not own an interest in
undertaking X. The fact that B and C are not
common owners with respect to undertak-
ings X and Z is taken into account, however,
in determining whether this presumption is
rebutted.

(k) Identification of rental real estate
activities—(1) Applicability—(i) In gen-
eral. Except as otherwise provided in
paragraph (k)(6) of this section, this
paragraph (k) applies to a taxpayer’s
interests in rental real estate under-
takings (within the meaning of para-
graph (k)(1)(ii) of this section).

(ii) Rental real estate undertaking. For
purposes of this paragraph (k), a rental
real estate undertaking is a rental un-
dertaking (within the meaning of para-
graph (d) of this section) in which at
least 85 percent of the unadjusted basis
(within the meaning of § 1.469–2T(f)(3))
of the property made available for use
by customers is real property. For this
purpose the term ‘‘real property’’
means any tangible property other
than tangible personal property (with-
in the meaning of § 1.48–1(c)).

(2) Identification of activities—(i) Mul-
tiple undertakings treated as a single ac-
tivity or multiple activities by taxpayer.
Except as otherwise provided in this
paragraph (k), a taxpayer may treat
two or more rental real estate under-
takings (determined after the applica-
tion of paragraph (k)(2) (ii) and (iii) of
this section) as a single activity or
may treat such undertakings as sepa-
rate activities.

(ii) Multiple undertakings treated as a
single activity by passthrough entity. A
taxpayer must treat two or more rent-
al real estate undertakings as a single
rental real estate undertaking for a
taxable year if any passthrough entity
through which the taxpayer holds such
undertakings treats such undertakings
as a single activity on the applicable
return of the passthrough entity for
the taxable year of the taxpayer.

(iii) Single undertaking treated as mul-
tiple undertakings. Notwithstanding
that a taxpayer’s interest in leased
property would, but for the application
of this paragraph (k)(2)(iii), be treated
as used in a single rental real estate
undertaking, the taxpayer may, except
as otherwise provided in paragraph
(k)(3) of this section, treat a portion of
the leased property (including a ratable
portion of any common areas or facili-
ties) as a rental real estate undertak-
ing that is separate from the undertak-
ing or undertakings in which the re-
maining portion of the property is
treated as used. This paragraph
(k)(2)(iii) shall apply for a taxable year
if and only if—

(A) Such portion of the leased prop-
erty can be separately conveyed under
applicable State and local law (taking
into account the limitations, if any,
imposed by any special rules or proce-
dures, such as condominium conversion
laws, restricting the separate convey-
ance of parts of the same structure);
and

(B) The taxpayer holds such leased
property directly or through one or
more passthrough entities, each of
which treats such portion of the leased
property as a separate activity on the
applicable return of the passthrough
entity for the taxable year of the tax-
payer.

(3) Treatment in succeeding taxable
years. All rental real estate undertak-
ings or portions of such undertakings
that are treated, under this paragraph
(k), as part of the same activity for a
taxable year ending after August 9, 1989
must be treated as part of the same ac-
tivity in each succeeding taxable year.

(4) Applicable return of passthrough en-
tity. For purposes of this paragraph (k),
the applicable return of a passthrough
entity for a taxable year of a taxpayer
is the return reporting the passthrough
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entity’s income, gain, loss, deductions,
and credits taken into account by the
taxpayer for such taxable year.

(5) Evidence of treatment required. For
purposes of this paragraph (k), a person
(including a passthrough entity) does
not treat a rental real estate undertak-
ing as multiple undertakings for a tax-
able year or, except as otherwise pro-
vided in paragraph (k) (2)(ii) or (3) of
this section, treat multiple rental real
estate undertakings as a single under-
taking for a taxable year unless such
treatment is reflected on a schedule at-
tached to the person’s return for the
taxable year.

(6) Coordination rule for rental of non-
depreciable property. This paragraph (k)
shall not apply to a rental real estate
undertaking if less than 30 percent of
the unadjusted basis (within the mean-
ing of § 1.469–2T(f)(3)) of property used
or held for use by customers in such
undertaking during the taxable year is
subject to the allowance for deprecia-
tion under section 167.

(7) Coordination rule for rental of
dwelling unit. For any taxable year in
which section 280A(c)(5) applies to a
taxpayer’s use of a dwelling unit—

(i) Paragraph (k) (2) and (3) of this
section shall not apply to the tax-
payer’s interest in such dwelling unit;
and

(ii) The taxpayer’s interest in such
dwelling unit shall be treated as a sep-
arate activity of the taxpayer.

(8) Examples. The following examples
illustrate the application of this para-
graph (k). In each example, the tax-
payer is an individual whose taxable
year is the calendar year.

Example (1). (i) In 1989, the taxpayer di-
rectly owns five condominium units (units A,
B, C, D, and E) in three different buildings.
Units A, B, and C are in one of the buildings
and constitute a single rental real estate un-
dertaking (within the meaning of paragraph
(k)(1)(ii) of this section). Units D and E are
in the other two buildings, and each of these
units constitutes a separate rental real es-
tate undertaking. Each of the units can be
separately conveyed under applicable State
and local law.

(ii) Paragraph (k)(2)(iii) of this section per-
mits a taxpayer to treat a portion of the
property included in a rental real estate un-
dertaking as a separate rental real estate un-
dertaking if the property can be separately
conveyed under applicable State and local

law and the taxpayer owns the property di-
rectly. Thus, the taxpayer can treat units A,
B, and C as three separate undertakings. Al-
ternatively, the taxpayer could treat two of
those units (e.g., units A and C) as an under-
taking and the remaining unit as a separate
undertaking, or could treat units A, B, and C
as a single undertaking.

(iii) Paragraph (k)(2)(i) of this section per-
mits a taxpayer to treat two or more rental
real estate undertakings as a single activity,
or to treat such undertakings as separate ac-
tivities. Thus, the taxpayer, by combining
undertakings, can treat all five units as a
single activity. Alternatively, the taxpayer
could treat each undertaking as a separate
activity, or could combine some, but not all,
undertakings. Thus, for example, the tax-
payer could treat units A, B, C, and D as an
activity and unit E as a separate activity.

(iv) For purposes of paragraph (k)(2)(i) of
this section, a taxpayer’s rental real estate
undertakings are determined after the appli-
cation of paragraph (k)(2)(iii) of this section.
Thus, the taxpayer, by treating units as sep-
arate undertakings under paragraph
(k)(2)(iii) of this section and combining them
with other units under paragraph (k)(2)(i) of
this section, can treat any combination of
units as a single activity. For example, the
taxpayer could treat units A and B as a sepa-
rate rental real estate undertaking, and then
treat units A, B, and D as a single activity.
In that case, the taxpayer could treat units
C and E either as a single activity or as two
separate activities.

Example (2). (i) The facts are the same as in
example (1). In addition, the taxpayer treats
all five units as a single activity for 1989 and
sells unit E in 1990. (See paragraph (k)(5) of
this section for a rule providing that the
units are treated as a single activity only if
such treatment is reflected on a schedule at-
tached to the taxpayer’s return.)

(ii) Under paragraph (k)(3) of this section,
rental real estate undertakings that are
treated as part of the same activity for a
taxable year must be treated as part of the
same activity in each succeeding year. In
this case, all five units were treated as part
of the same activity for 1989 and must there-
fore be treated as part of the same activity
for 1990. Accordingly, the taxpayer’s sale of
unit E in 1990 cannot be treated as a disposi-
tion of the taxpayer’s entire interest in an
activity for purposes of section 469(g) and the
rules to be contained in § 1.469–6T (relating to
the treatment of losses upon certain disposi-
tions of passive and former passive activi-
ties).

Example (3). (i) The facts are the same as in
example (1), except that the taxpayer is a
partner in a partnership that is the direct
owner of the five condominium units. In its
return for its taxable year ending on Novem-
ber 30, 1989, the partnership treats the five
units as a single activity. (See paragraph
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(k)(5) of this section for a rule providing that
the units are treated as a single activity
only if such treatment is reflected on a
schedule attached to the partnership’s re-
turn.) The partnership sells unit E on No-
vember 1, 1990.

(ii) Paragraph (k)(2)(ii) of this section pro-
vides that a taxpayer who holds rental real
estate undertakings through a passthrough
entity must treat those undertakings as a
single rental real estate undertaking if they
are treated as a single activity on the appli-
cable return of the passthrough entity.
Under paragraph (k)(4) of this section, the
applicable return of the partnership for the
taxpayer’s 1989 taxable year is the partner-
ship’s return for its taxable year ending on
November 30, 1989. Accordingly, the taxpayer
must treat the five condominium units as a
single rental real estate undertaking (and
thus as part of the same activity) for 1989 be-
cause they are treated as a single activity on
the partnership’s return for its taxable year
ending in 1989.

(iii) Under paragraph (k)(3) of this section,
the taxpayer must continue treating the
condominium units as part of the same ac-
tivity for taxable years after 1989. Accord-
ingly, as in example (2), the five condomin-
ium units are treated as part of the same ac-
tivity for 1990, and the sale of unit E in 1990
cannot be treated as a disposition of the tax-
payer’s interest in an activity for purposes of
section 469(g) and the rules to be contained
in § 1.469–6T.

Example (4). (i) The taxpayer owns a shop-
ping center and a vacant lot that are sepa-
rate rental real estate undertakings (within
the meaning of paragraph (k)(1)(ii) of this
section). The taxpayer rents space in the
shopping center to various tenants and rents
the vacant lot to a parking lot operator.
Most of the unadjusted basis of the property
used in the shopping-center undertaking
(taking into account the land on which the
shopping center is built) is subject to the al-
lowance for depreciation, but no depreciable
property is used in the parking-lot undertak-
ing.

(ii) This paragraph (k) provides rules for
identifying rental real estate activities (in-
cluding the rule in paragraph (k)(2)(i) of this
section that permits a taxpayer to treat two
or more rental real estate undertakings as a
single activity). Paragraph (k)(6) of this sec-
tion provides, however, that these rules do
not apply to a rental real estate undertaking
if less than 30 percent of the unadjusted basis
of the property used in the undertaking is
subject to the allowance for depreciation.
Thus, the taxpayer may not combine the
parking-lot undertaking, which includes no
depreciable property, with the shopping-cen-
ter undertaking or any other rental real es-
tate undertaking under paragraph (k)(2)(i) of
this section. Accordingly, the parking lot

undertaking is treated as a separate activity
under paragraph (b)(1) of this section.

Example (5). (i) The facts are the same as in
example (4), except that the shopping center
and the vacant lot are at the same location
(within the meaning of paragraph (c)(2)(iii)
of this section) and are part of the same
rental real estate undertaking (within the
meaning of paragraph (k)(1)(ii) of this sec-
tion). Taking into account the property used
in the shopping center operations (including
the land on which the shopping center is
built) and the vacant lot, 50 percent of the
unadjusted basis of the property used in the
undertaking is subject to the allowance for
depreciation.

(ii) In this case, the vacant lot is used in a
rental real estate undertaking in which de-
preciable property is also used. Moreover,
the exception in paragraph (k)(6) of this sec-
tion does not apply to the undertaking con-
sisting of the shopping center and the park-
ing lot because at least 30 percent of
unadjusted basis of the property used in the
undertaking is subject to the allowance for
depreciation. Accordingly, the taxpayer may
combine the undertaking with other rental
real estate undertakings and treat the com-
bined undertakings as a single activity under
paragraph (k)(2)(i) of this section.

(l) [Reserved.]
(m) Consolidated groups—(1) In gen-

eral. The activities of a consolidated
group (within the meaning of § 1.469–
1T(h)(2)(ii)) and of each member of such
group shall be determined under this
section as if the consolidated group
were one taxpayer.

(2) Examples. The following examples
illustrate the application of this para-
graph (m). In each example, the facts,
analysis, and conclusions relate to a
single taxable year.

Example (1). (i) Corporations M, N, and O
are the members of a consolidated group
(within the meaning of § 1.469–1T(h)(2)(ii)).
Under § 1.469–1T(h)(4)(i)(A) and (ii), the con-
solidated group and its members are treated
as closely held corporations (within the
meaning of § 1.469–1T(g)(2)(ii)). Each member
of the consolidated group owns a two-percent
interest in partnership X and a two-percent
interest in partnership Y, and owns interests
in a number of trade or business undertak-
ings (within the meaning of paragraph
(f)(1)(ii) of this section) through the partner-
ships. Each of these undertakings is directly
owned by partnership X or Y, and all the un-
dertakings of partnerships X and Y are con-
trolled by the same interests (within the
meaning of paragraph (j) of this section) and
are similar (within the meaning of paragraph
(f)(4) of this section). The employees of the
consolidated group and the shareholders of
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